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Supreme Court of the District of Columbia. 
Equity. No. 36191. 

Malissa Gaskin, Plaintiff, 


vs. 


Piioebe V. Gaskin and Sadie V. Holly, Defendants. 


United States of America, 

District of Columbia, ss: 

Co^iIT^^1v in |‘ he f Upreme Court of the Strict of 
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Original Bill. 

Filed September 16, 1918. 


In the Supreme Court of the District of Columbia, Holding Equity 

Court. H J 


Equity. No. 36191. 
Malissa Gaskin, Plaintiff, 


vs. 


Phoebe V. Gaskin, Sadie V. Holly, Defendants. 


Comes now Malissa Gaskin, Plaintiff and Drespnta • • , 

bill against defendants Phoebe V. Galkin and Sadie V Holland 
respectfully shows as follows: '> and 
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PIIOEBE V. GASKIN ET AL. VS. MAUSSA GASKIN. 

1 Parties hereto are citizens of the United States and residents 
of tjie District of Columbia, and Plaintiff brings tins smt in her own 
right as hereinafter appears, against Defendants as hereinafter ap- 

plaintiff is the widow of William II. Gaskin, who departed this 
life in the District of Columbia on or about March 27, 191S, leaving 
a will which has heretofore been filed in this court (probate 24,8<>o) 
with petition of plaintiff, asking its proof, probate and record as a 
will of real estate and personal property. Copy of excerpt is annexed 

hereto and filed as an exhibit marked H. , 

Said William H. Gaskin was a citizen of the United States and 
resident of the District of Columbia, and m said will he gave every¬ 
thing he had to this Plaintiff. , 

:{ Said William H. Gaskin’s father and mother were John T. 

•> Gaskin and Phoebe V. Gaskin, and both were citizens of the 
United States and residents of the District of Columbia and 
cn or about 1902 and 1903 they entertained in their home in the 
District of Columbia, this Plaintiff and her husband, AV llliam H. 

Plaintiff and said William H. Gaskin were married on July 2, 
1H02 and until the death of said \\ illiam II. (taskin, they li\ed to¬ 
gether as husband and wife and she is now his lawful widow. 

In 1902 and before that time, said John T. Gaskin was the owner 
of certain real estate in the District of Columbia and he and his wife 
Phoebe V. Gaskin, were the parents of three (3) children then liv¬ 
ing in the District of Columbia and on every occasion when Plain¬ 
tiff and her husband were entertained by his parents in their home 
as aforesaid, the other children of said John T. and Phoebe \ . Gas¬ 
kin were also there entertained, and in addition to the ordinary en¬ 
tertainment in such a family gathering, said John 1. and I lioebc \ . 
Gaskin announced to their children that it was their purpose to 
divide the real estate they owned and while they were living, among 
their children, while they were living, so that they might have ben¬ 
efit and eniovment of same. . , f 

Vccordimdv, as a result of these entertainments, and by reason of 

a general good familv feeling and understanding by all the parties, 
each one of the children of said John T. and Phoebe Y. Gaskin were 
given certain real estate in the District of Columbia as and for their 
own and were given immediate possession of same, and this also in¬ 
cluded one certain piece of real estate in Kansas ( it v, Missouri, which 
was then given to one of said children, the Defendant /herein. 
•» 4 One of said parcels of real estate, 41(> 9th Street, S. \\ .. 

which is a dwelling house on north part of lot —(15) in square 
numbered four hundred & eleven (411), and this was expressly given 
to William H. Gaskin, the husband of Plaintiff and as well to her, 
it 1 cine said at the time that “She myw now a member of the family. 
Thereupon Plaintiff and her husband moved into said dwelling house 
with the common consent of the parents of plaintiffs husband and 
his brother and sister who is one of Defendants herein. 

Thev moved into said dwelling house after they were married in 
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1902, and until the death of her said husband in 1018 v , 

consent of all said parties 8 ’ lth the 00101110,1 

abo 5 ut J jSlv T 8/?9 a f3 in and h lff h „ er ■» h f band > died on or 

90 f) 7 o ‘1 j . * nd left a will w r hich has been nrobated Nn 

20,072 and admitted for reeord in this court, as a will of Real f!' 

1 lo ly consented to its probate and signed a waher and o«I 

awsasi 

Sffesi jS a& saa isSHS 

»'r asi ''s S!r ; 

mil estate lie owned and in that will gave it to Pl«iintiff , i < i l *i 
and notwithstanding the further fact that said Phoebe V Ga.'kifand 

aforesaid. y ° 0nS0nted ln writin g to ‘he probate of said will as 

7. And about the time that Plaintiff learned that this red estate 
• tood of reeord in the name of said Phoebe V. Gaskin, it appears De 
endant a'so learned that, and brought it to the attention of said 
' , e ,e ^iskm and secured from her a deed conveying this prop- 
city to Defendant herein, and said deed has been duly reeorde 
Copy of wind, is hereto attached, and made a part hereof as an el 

s - V ,ail ' ,l . ff s :'- vs 11,1,4 in view of the facts, and circumstances s,„. 
rounding this piece of real estate, and the title to it and the ownemhip 
of it, as hereinbefore alleged, the defendant is not the owner 
., ’! ® ald ? hoebe 1. Gaskin was not the owner of it and 

that said deed in right and justice ought to be set aside and 

rodesPif r ° T " UC1 Proceedings taken and had as will refonn till 
pslatc iccords in relation to this real estate, so it will be shown of 
reeordto be a part of the estate of the late husband of this pCtiff 

* ‘ i 1 \)} oe } )C A • G ? skin < because of the fact that she claims and 
dinned a life interest in this real estate, which she took under the 
will of her husband ,s estopped to claim a fee simple interest in said 
real estate and a right to convey it to Defendant herein 
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Said Phoebe V. Gaskin, because of her agreement that this real 
estate shall be the property of the husband of Plaintiff, is estopped 
to claim it as her own. 

Said Phoebe V. Gaskin, having made said agreement, and having 
acquiesced in it for more than fifteen (15) years, Plaintiff and her 
husband having taken possession of said real estate, and under the cir¬ 
cumstances alleged, is further estopped to assert any right or title to 
it beyond said life interest. 

10. And said Sadie V. Holly Defendant herein, having personal 
knowledge of all said facts, and being a party to said agreement, is 
disqualified now to claim any right, title or interest, in or to said 
real estate by reason of said deed for same, conveyed to her from her 
mother. 

The will of defendant, Sadie V. Holley’s father, which gave the 
real estate involved in this litigation, to her brother William, also gave 
to her certain real estate which she took at the same time her brother 
William took this real estate, and she has ever since continued 
G to keep possession and have enjoyment of same, under the 
terms of said gift to her by her father and mother, said John 
T. Gaskin and said Phoebe V. Gaskin, and said will of her father, 
giving her the said real estate, which also gave to her brother Wil¬ 
liam the real estate involved in this litigation. She is further es¬ 
topped to deny that her brother William took title by the same instru¬ 
ment by which she took title. 

11. Sadie V. Holly Defendant herein, since recording her deed 
from her mother for this real estate, has begun, in the Municipal 
Court in the District of Columbia, a landlord and tenant proceedings 
against Plaintiff, but said Municipal Court has no jurisdiction of said 
landlord and tenant proceedings because same involve title to real 
estate, and it should either be removed to this court by certiorari, and 
be heard and disposed of upon the final determination of this case, 
or the Municipal Court should be enjoined from further proceedings 
with said landlord and tenant case. Copy of said landlord and ten¬ 
ant proceedings is hereto annexed, marked L. 

12. In said will of said John T. Gaskin, his wife Phoebe V. Gas¬ 
kin is named as Jennie. 

Tn signing said waiver and consent to the probate of the will of her 
husband, she signs her name Virginia Gaskin. 

To said deed, conveying the real estate involved herein, to the other 
Defendant herein, she signs her name Phoebe V. Gaskin, as her 
name appears herein as a defendant, and Phoebe V. Gaskin and 
A irginia Gaskin and Jennie Gaskin are one and the same person 
and one of the Defendants herein. 

7 13. The real estate involved herein was, at the time said 

John T. Gaskin made said will, the property of said John T. 
Gaskin, notwithstanding the fact that record title to it was held by 
Defendant Phoebe V. Gaskin. 

14. At the time Phoebe V. Gaskin made said deed to Defendant, 
said Sadie V. Holly, she was mentally incompetent to make it and 
said Sadie V. Holly in fact and in law, takes nothing by said deed. 
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.1-.«™ .„d 

was incompetent to make s’ valid 1 '. lnce > bas been such that she 

"tight to hi set aside C'ltat rtilr 1 ’ 8nd deed in 

these said, several papers by mark."®’ ! ' nd S ' gned ller name to all 

other membereo/'theTil"il v° ‘ a/’* th ® Def endants herein with the 
•be real estate involve herain Z, £^ esa i d '^ 1 - 1902 , and when 
father and his mother defendant ^ V," !° \! a V" tlf f s husband by his 
been known and considered as th 1 bc ' ' Gaskln > it always has 
and Plaintiff. <0IUldercd as ‘be property of Plaintiff’s husband 

eourt is of h the f opini > on d that'raid ^dTr? her , einbefore stated, if the 
upon proof there is not sufficient shonin° U f be set as ' de > or if 
aays that the Court should hold tim" a d l° r ,i hat P u fP 0Se . Plaintiff 
property be held by the Court i„ , • , holder of ‘be title to said 

’lb" PhfnViff h P, " in ' iff,S ,at ? ,y d ^tZ P nT y " 8 ‘ rUStCe f ° r 

„ eomeor ass^tsTaKl she haf aTighTtoT 1 ’ h°t T ne ?> no in ' 

estateSSd herein"all^a few Til in'th?real 

facts in the house. ’ 1 a few doIIars "orth of personal ef- 

moval of said land^!'7and^ hcrel| y for the re- 

.*.ia, < srfess E -- 

Premises m 1 


— — * uuiniit in u 

Premises considered, Plaintiff prays as follows. 


Prayers. 

Pear Sd‘answer" thirbTl/ 88 " 6 re( ‘ l,irin S Defendant to ap- 

3 2 ' f , or naught beld - 

as trustee for 

CC f°T hi/eo«rnothi s n ciurt and ‘ enant * 

f,, f‘- ,his court cnjoin 

times as advisable and desirable! 6 *° a " lend th ' 8 bil1 at an - v and all 

9 8 Thai Pla b S°l! na { be had herein aa necessary. 

further relief herein as ^mayTeVrll ^ SUeh . other and 
the court shall seem meet. " entitled to receive and to 
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MALISSA GASKIN. 
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Verification. 

I, Malissa Gaskin, being first duly sworn, on oath, say that T liave 
lieard read over to me the above petition by me subscribed, and know 
the contents stated therein, that the matters and things stated therein 
on my personal knwoledge, are true, and those stated on information 
and belief, I believe to be true. 

MALISSA GASKIN. 

Subscribed in my presence and sworn to before me this 14" day 
of September, 1918. 


PERCY METZGER, 

Attorney for Plaintiff. 



R. YOUNG, Clk., 

E. CUNNINGHAM, 

Asst. Clk. 


Exhibit H. 


Probate 24865. 

Copy of Excerpt from Will of William //. Gaskin. 

* * 

First, I £ive, bequeath and devise to my dear and faithful wife 
Malissa Gaskin, premises No. 416, 9th Street S. W. and No. 
10 1008, 19th Street North West, and Lot No. 22, Block 5, and 

Lot No. 23, Block 12, in Wilson and Redmon’s Division, 
Garfield Heights, District of Columbia.” * * * 

Exhibit “I.” 


Copy of Excerpts from Will of John T. Gaskin, Prohate 20,072. 

* * * Second, I give, devise and bequeath to my beloved wife 

Jennie during the remainder of her life, all my property real and 
personal and annexed of every description whatsoever, of which I am 
now possessed or may hereafter acquire, and at her death, it is my 
will that such disposition shall be made of my property as herein¬ 
after specifically set forth, to-wit: 

Third, I give, devise and bequeath to my son William II. Gaskin, 
his heirs and assigns forever, premises No. 416, Ninth Street South 
West; No. 1008 Nineteenth Street North West, No. 217 Massachu¬ 
setts Avenue South East and Lot 7 Square 1078, all in the City of 
Washington, District of Columbia, Lot No. 22, Block 5 and Lot No. 
23. Block 12, Wilson & Redmon s Sub-division, Garfield Heights, 
District of Columbia, and 

Fourth, I give, devise and bequeath to my daughter Saidie Gaskin 
Holly, her heirs and assigns forever, premises No. 117 Campbell 
Street in the City of Kansas City, State of Missouri: Also No. 1423 
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Pie - ?J a Z ^ r,h fn> t . and No - J 1S Eleventh Street South East 
11 m Cl , y ,. of " afh'ngton, District of Columbia, Also Lot No 

11 l\ B , lock 6 . and Lot No. 22, Block 11, Wilson and Redmond 
* * Subdivision, Garfield Heights, District of Columbia, and 

Exhibit “D.” 

Copy of Waiver of Citation and Consent. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Administration No. —. 

In re Estate of John T. Gaskin, Deceased. 

Waiver of Citation. 

wSaHt^^ 'V do "' (mentioned as Jennie in decedent's 

he reat law of John T P l” ^ (askin Holl y> «*M*en and 
rs at law ot John r. Gaskin, deceased, being acquainted with the 

C^lni’ .° r ( ‘ h -n the ,P etition of Ambrose E. Gaskin, Executor of de- 
dents last will and testament, in which petition he nravs that the 
Court admit said will to probate and record, and gran him to£ 
testamentary, do hereby waive Citation or publication of advertis?- 
mcnt, so far as we are concerned, and consent that the Court mav act 
upon said petition without further notice to us. y 


her 

( Si S ned ) VIRGINIA X GASKIN, 

„ .. mark. 

Residence 1301 T St. N. W, Washington, D C 
( Sl S ned ) WILLIAM H. GASKIN, 

/ C - ,, Residence 416 9th Street S W 

(feigned) SAIDIE GASKIN HOLLY' ' 

Residence 1201 1st St. N. W, Washington, D. C. 

Witness: 

W. H. LEWIS, Jr. 

Filed July 28, 1913. 
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12 Exhibit K. 

“No. 39.” 

Copy of Deed. 

Deed Recorded June 19, 1918, at 11.38 a. m. 

“Phoebe V. Gaskin 
to 

Sadie V. Holly. 

This deed made this nineteenth day of June in the year One 
Thousand Nine Hundred and Eighteen, by and between Phoebe V. 
Gaskin of the City of Washington, in the District of Columbia, party 
of the first part, and Sadie V. Holly, of the same place, party of the 
second part. 

Witnesseth, That in consideration of Ten ($10.00) Dollars, the 
party of the first part does grant unto the party of the second pait in 
fee simple, all that piece or parcel of land in the City of \\ ashington, 
District of Columbia, described as follows, to-wit: r lhe North part of 
lot numbered fifteen (15) in Square numbered four hundred and 
eleven (411), said part of lot having a front of sixteen (16) ft. and 
eight (8) in. on Ninth Street West, and running back with that 
width to the public alley of said lot; together with the improvements, 
rights, privileges and appurtenances to the same belonging. And the 
said party of the first part covenants that she will warrant specially 
the property hereby conveyed; and that she will execute such further 
assurance of said land as may be requisite. 

Witness her hand and seal the day and year first hereinbe- 
13 fore written. 

her 

(Signed) PHOEBE V. x GASKIN, [seal.] 

mark. 

In Presence of 

ZEPH P. MOORE. 

MARY A. LEE. 

($100 int. rev. Stamps affixed.) 

District of Columbia, To wit: 

I, Zeph P. Moore, a Notary Public, in and for the District of 
Columbia, do hereby certify that Phoebe Y. Gaskin party to a certain 



uasK1I1 , being personally well known to me as the person 
cuted the said deed and acknowledged the same to be her act and 

deed. 
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Given under my hand and seal this 19th day of June, A. D. 1918 
(Notarial Seal.) (Signed) ZEPH P. MOORE. 

Exhibit “L'.” 

Copy. 

In the Municipal Court of the District of Columbia. 

No. 164,028. 

Sadie V. Holly, Plaintiff, 

VS. 

Melissa Gaskin, Defendant. 

District of Columbia, To wit: 

^ our Complainant, Sadie V. Holly, being first duly sworn accord- 

#416 9th s a w'| at 8 !'a e, ' 1 ,itl( ; d . t0 ,hc Possession of the premises, 

#416 9th S. W located in the District of Columbia, and that the 

same is unlawfully detained from her and held without right by the 

defendant whose tenancy and estate has been determined by default 

, n .‘ he PW of , rent ’ and thc sendee of a due notice to quit of 
lmtv da\s. Complainant therefore prays that a Summons be issued 
commanding the defendant to appear and show cause why judgment 

■ llou ! d not b .e given against her for the restitution of the possession 
of said premises and costs of this suit. possession 

(Mrs.) SADIE V. HOLLY. 

Subscribed and sworn to before me this 3d day of Sept. A D 1918 
1 SEAL -1 CLARENCE I. GESSFORD, 

Address: 501 7th St. S. W. Notmy PMic D ' C ~ 

Summons. 

In the Municipal Court of the District of Columbia. 

No. —. 

Sadie V. Holly, Plaintiff, 


Melissa Gaskin, Defendant. 

Tlie President of the United States to the defendant_ 

Greeting: * > 

You are hereby summoned to appear in this Court on the 16th 
day of Sept. A. D. 1918, at ten o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
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you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff and costs of 
this suit. 


Witness the Honorable Judges of said Court this 4th day of Sept 
A. D. 1918. 


BLANCHE NEFF, [seal.] 
By G. W. ROBERTS, 

Assistant Clerk. 
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Affidavit . 

★ * * * 


* 


Malissa Gaskin being first duly sworn according to law, deposes 
and says: That she is the widow of the late William H. Gaskin who 
died in this District on March 27, 1918 and whose will has been filed 
in this court Probate No. 24,865 with Petition of Plaintiff asking 
its proof, probate and record. That said affiant has been sued in 
the Municipal Court of this District by Sadie V. Holly in Landlord 
and Tenant proceedings and that said suit is now pending. That 
affiant has prepared and desires to file in the Equity Branch of this 
court a bill in equity against defendants Phoebe V. Gaskin and 
Sadie V. Holly. That affiant is poor, has no means, money property 
or assets with which to pay the costs to the clerk in saia ease and 
prays the court that she may be allowed to file her said suit in this 
court without prepayment of costs, as provided in the code of law 
for the District of Columbia regarding poor suitors. 

MALISSA GASKIN. 


Subscribed and sworn to in my presence this 14th day of Septem 
ber A. D. 1918. 


J. R. YOUNG, Clk ., 

By F. E. CUNNINGHAM, 

Asst. Clk. 
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Fiat of Justice Siddons. 

Let this Bill be filed without prepayment of costs. 

F. L. SIDDONS, 

Justice. 


Memorandum 0pinion. 

Filed November 25, 1919. 

******* 


I think the plaintiff in this equity suit is entitled to a deed re¬ 
quiring the defendants to convey to her the remainder interest in 
the property in dispute subject to'the life estate of Phoebe V. Gaskin 
under the will of her late husband. Each party will pay their own 
costs. 
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„1 ?in, t :ff e / jec A nlent suit a judgment will be rendered in favor of the 
plaintiff for the possession of the property and for the rental value 
of the propeity from the date of the beginning of the suit 

BAILEY, J. 

Decree. 

Filed February 18, 1920. 


his cause coming on to be heard by the court on the pleadings 
and testimony taken in support thereof, and having been argued by 
eounsel for the respective parties, and submitted to the court for its 
deterimnat.on, ,( ls by the court, this 18 day of February, A. D. 

^ ^ ' , . , , decited that Malissa Gaskin lias a vested 

remainder in fee simple in and to the north part of Lot numbered 
iiiteen (lo) in square numbered four hundred eleven (411) in the 
city of W aslnngton, District of Columbia, said part of said lot hav- 
mg a frontage of sixteen feet and eight inches on Ninth 
18 west > and running back to that width to a public alley 

n • „., ln ‘ he rcar °t sai< * lot > improved by premises known as No. 
41o 9th Street, southwest, in the District of Columbia, and in all 
the buildings and improvements thereon, subject onlv to a life 
estate in favor of Phoebe V. Gaskin created by the will of the late 
John 1. Gaskin, husband of the said Phoebe'V Gaskin 

i f Vr rt ™ r ,, de T ed ] h , at ‘J' c con . ve yanee by Phoebe V. Gaskin 
to badic V . Holly of said lot fifteen in square four hundred eleven 

\\ aslnngton, D. C., whereby it was sought to eonvev a fee simple 
title from said grantor and to vest the same in the said grantee did 
in fact vest an estate in the said grantee, Sadie V. Holly, for the life 
of the grantor, the said Sadie v. Gaskin, only. 

It is further decreed that the said Sadie V. Holly do forthwith 
execute a deed in proper form conveying unto the said Malissa Gaskin 
said part of lot fifteen in square four hundred eleven, Washington 
I). C in fee simple subject to a life estate in the said Sadie V. Hollv 
for the life of Phoebe V. Gaskin. 

It is further decreed that the parties hereto are to pay their own 
costs. 


By the Court: 


JENNINGS BAILEY, 

Justice. 


From the aforegoing decree, the defendants, Phoebe V. Gaskin 
and Sadie V. Holly, in open court, pray an appeal to the Court of 
Appeals of the District of Columbia, which appeal is allowed, 
and on motion, the penalty of the bond for costs on such’ 
appeal is fixed at fifty dollars. 

JENNINGS BAILEY, 

Justice. 
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Memoranda. 

March 4, 1920.—Bond on appeal approved and filed. 

March 26, 1920.—Time to submit statement of evidence extended 
until April 26, 1920, inclusive. 

April 26, 1920.—Statement of evidence submitted. 

March 8, 1923.—Statement of evidence approved and filed. 

Assignment of Errors. 

Filed March 23, 1923. 

******* 

The court erred:— 

1 . In holding that the plaintiff was entitled to a decree requiring 
the defendant to convey to her the remainder interest in the property 
in dispute subject to the life estate of Phoebe V. Gaskin under the 
will of her late husband. 

2. In signing the final decree herein. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 
Attorneys for Defendants. 

20 Designation of Record. 

Filed March 23, 1923. 

******* 

The Clerk of the court will include in the transcript of record on 
appeal in the above entitled cause the following: 

1. Bill of complaint and exhibits. 

2. Answer of the defendants to the bill of complaint. 

3. Opinion of court. 

4. Final decree and appeal noted. 

Memo. —Bond on appeal filed and approved March 4th, 1920. 
Memo. —Time within which to submit statement of evidence 
extended. 

Memo. —Statement of evidence submitted April 26th, 1920. 
Memo. —Statement of evidence signed March 8th, 1923. 

5. Assignment of errors. 

6 . This designation. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Sadie T\ Holly , Appellant. 
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21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ’ss: 

the In selfof m S aW ComTat the Citv'of ^. bs( , nl,e ni >' , nam ? and affix 
this 20th day of April, A. I) §*£ " ashlngton ’ «a.d District, 

[Seal Supreme Court of the Distriet of Columbia.] 


E. \V. 


MORGAN H. BEACH, 

Clerk. 


- 1 1,1 ,hc Su P ren,e Court of the District of Columbia, Holding 

an Equity Court. 6 

In Equity. 


No. 36191. 

Malissa Gaskin, Plaintiff, 


IIIOEBE A . Gaskin and Sadie V. Holly, Defends 


ints. 


Statement of Evidence. 


This ease came on for hearing before Mr. Justice Bailey presiding 
It Equity Court No. 2 on (he 4th day of November 1010 and “ti 
i.ony therein was taken on the saiil 4th day of November 19 o' 
dnd ‘ Wcmbcr •]"'> 1019, "Inch is in substance as follows: ’ 

I lie plaintiff called as a witness (lie plaintiff who testified -1 
wus the widow of William II. Gaskin and the ^ihdntlffintl,is“ ± 
and was married July 2nd, 1902, at 910 E Street, Southwest' hi the 
house of Elijah Sopps; she and her husband went to live in the r 
present home in the spring of 1909; her husband" mother for 
him and wanted him to take the house that was bis home hot i 
to pay a small rent until his father ,JdfoMhe present homl uly 
i\ed in. thereupon the last testimony was subject to a motion m 
strike out on the ground that they cannot establish title I v 
alleged statement of witnesses, but the same was permitted to'stand 
in the record by the court as a circumstance in 'the ca£ that £ 
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and her husband went to live in the house which is the subject of 
this litigation in 1903, in May of that year, and since that time they 
have lived in that house; her husband died in that house and left a 
will; thereupon the will of her husband William H. Gaskin, which 
had been duly probated and admitted to record, was offered and read 
in evidence and is of the words and figures following: 


23 Feb. 26, 1918. 

I, Win. H. Gaskin, being of sound mind and thought do make and 
execute a Will on this 2()tli dan of Feb. 1918. 


First. I give bequeath and devise to my dear and faithful wife 
Malissa Gaskin, Premises No. 416, 9 st. S. W. and No. 1008, 19th 
st. North West, and Lot. No. 22, block 5, and Lot No. 23, block 12. 
in Wilson and Redmon division Garfield Heights, District of 
Columbia. 

Second. My gold watch and chain is to go back into the family 
with a request that my brother lock it in his safe and keep it as long 


as a Gaskin lives. 

Third. My books, paintings, and statuary are to lx? sold for what 
they will bring and the proceeds turned over to my wife. 

For me not to give mv dear and faithful wife all my belongings 
would be the selfish and fiendish desire of a brute. Consequently 
with the exception of the watch she is to have all. She can dispose 
of all or any part to suit herself. 


Witnesses: 

C. H. PURCELL. 
THOMAS C. SEGAR. 


I also appoint her executor. 

24 Witness further testified that she has not seen the defend¬ 
ant, Phoebe Gaskin, for about one year ago; that she and her 

husband have been in possession of the property since 1903; there 
were no children born to her and her husband; she was interferred 

with the possession of the property on the — day of-19—, when 

a suit in the Municipal Court was filed against her by the defendant, 
Sadie V. IIollv; there was never any trial of this case. Witness 
further testified that her husband's father left a will; thereupon a 
copy of the will of John T. Gaskin, father of the husband, original 
of which had been duly probated and admitted to record as will of 
John T. Gaskin was offered and read in evidence and is as follows: 

25 Last Will and Testament of John Thomas Gaskin. 

In the name of God, amen: 

I, John Thomas Gaskin, of the City of Washington, District of 
Columbia, being of sound mind, memory and understanding, con¬ 
sidering the certainty of death, and the uncertainty of the time 
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“y '/7 ldIy a ? a ^ and (hereby 
Almighty (o calf me henee T. h m f world " hcn H sha11 Please the 

&*“ - iirsa s* siisitfe 

mighty anTmy®body 1 to ° heXth 7 X if' 0 tI } e hands of A1 ‘ 

discretion of my executor hereinaff^’ ‘° f® de , cently buried at the 

my just debts and funeral exffnlX ,tn® d; an , d my wiU is - tf iat all 

soon after my decea* ^ shXbflL ^ b ® pw - d out of my estate, as 
Second r f J™T ; sha V , found convenient. 

7 . w r i 

and mixed of every description ‘whaSe^er oVXoh’X' P ® rsonal ’ 
sessed of may hereafter aconi.n .,,,,1 , 1 °J lc .n 1 am now pos- 

such disposition shall be made of mv tlmf de ath it is my will that 
icany set forth, to wit. y proper,y «s hereinafter specif- 

1 / d r d ' ^ 8*'e, devise and bequeath to mv son William w i • 
his heirs and assigns forever uremia v ' i 11 ,am «• Gaskin. 

west; No. 1008 Nfneteenth Street Northwest No'fl 2 m'®®*’ , S ° U ‘ h ’ 
Avenue, Southeast and lot 7 Sn ,«m in*a '» • 2 , ' Massachusetts 

ington, District of Columbia ’andZt Nn 90“n? Ci « y of Wash- 
23, Block 12, Wilson and Redm„n1„h n-’ Bl0 ®^ 5 ’ and Lot No. 
... District of Columbia mid Sub - Dlvlslon > Barfield Heights, 

” ’ Galkin'Holly,* hefo,“alditol '■ 1 ° my dau S ht ? r Sa dio 

111/ Campbell Street in the nitvVf r bl kns forever, premises No. 

also No. 1423 Pierce Place W to C Kan 'X' ty ’ State of Missouri; 
Southeast in the Pitv A V iv 1 • 'est, and No. 913 Eleventh Street ' 

No. 31B Jktanf it No Co, " mbi »’ ‘^Toi 

Division, Garfield Heights, District of Co , ml iaTnd R ® dm ° n Sul> 

, E - Gaski - 

cof,; mi; ■ fi si; j ^; ,r No %v r ( d i k ’ J r a ,^'j' f f ^ (1 >^'1 f t a 

Kedmon Sub-division, Garfield Heights 1 District of°Col 7 ’ r 1,S ° n a 
Sixth. I give, devise nml + ’ iri( t ot Columbia, and 

all household furniture in premiss ^OlTC’ f v b T K Gaskin 
Cl, y )'’^ington, Distr/c, of'Cohlmbia ®® b N ° rth ' Vest ’ in thc 

ostatXrfonal afITmifll IXpmdl'v d'® d®d and residue of my 

William H. Gaskin, Sadie GafkinSvf'T 8 my children* 
in equal proportions to them nnd th *^Y ( Ambrose E. Gaskin, 
share and share alike’as tenants in commoX aSSignS forcvcr ' 

E. Gaskin, eX.tr tthls Tf £'wdUifiTt my son - Ambrose 
that my executor hereinbefore 7 named shall not hf®'*'’ “ ,ld , 1 desire 
bond for the performance of the duties of tbit nffi lc G'"ie.I to give 

!KttS 53 'ite, 

“ ,he u ~ ° f •>«■<•*> ^s!z ssris.Kd 
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day of my life; hereby revoking and annulling all former 

27 wills by me heretofore made, ratifying and confirming this 
and none other to be my last will and testament. 

In witness whereof, I have set my hand and seal to this, my last 
will and testament, at the City of \\ ashington, District of Columbia, 
this 21st day of April, in the year of our Lord one thousand nine 
hundred and six. 

JNO. T. GASKIN. 

Signed and sealed by the said John Thomas Gaskin in our pres¬ 
ence, and by him published and declared as and for his last will and 
testament, and at his mpiest and in his presence, and in the presence 
of each other, we hereunto subscribe our names, as attesting witnesses, 
at the City of Washington, District of Columbia, this 21st day of 
April, A. D., 1006. 

W. H. LEWIS, Jr., 

Residence Good Hope Road, D. C. 

KTFPTTFY T 1 FWTR 

Residence 416 0th St. S. W., Washington" D. C. 

EDWIN T. DORSTER, 
Residence 1205 T St. N. W., Wash., D. C. 

28 Thereupon the third paragraph of the will of John T. 
Gaskin was read to the court and the witness was asked 

whether her husband entered in possession of the other pieces of 
property enumerated therein, and replied that her husband’s mother 
allowed him to sell a piece of property on Iv Street, located, she 
thinks, on 17th Street; he sold one of the pieces of the property 
and his mother signed the deed; he sold the property and got the 
money. 

On cross-examination witness testified that when she married her 
husband, they had room and board at 6th and I) Streets, and after 
living there about ten months, Mr. and Mrs. Gaskin told them to 
live at 419 9th Street; Mr. and Mrs. Gaskin had been living at 416 
9th Street, before witness and her husband moved in there: she and 
her husband moved in there with the ,understanding that they 
were to pay a little rent. She did not see her husband write his 
will and was not present when he wrote it. 

On re-direct examination, witness testified that her husband made 
the repairs to the house they occupied and kept the same up. 

On re-cross-examination, witness testified that back in about July, 
1918, she had served on her a notice from Mrs. Holly, the defend¬ 
ant, to leave the premises; it was served either in June or July. In 
response to questions of the Court, it was stated that the ejectment 
filed by Mrs. Holly was brought shortly after the original bill was 
filed in this case; the ejectment suit was brought along about 
the 9th of December, 1918; prior to that time, a suit had been 
brought in the Municipal Court for possession, but the same was not 
tried because in the Municipal Court, the question of facts could 
not be tried under a landlord and tenant proceeding; that the plain- 
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oq t!,n in • tIll 1 s ^ a8C sou gbt to enjoin the trial of the ease in the 

fV rP t7 I>a * C ? irt ° n the ground that ^ ^tl'eets title and, there- 
fore, the ejectment suit was brought in this court. 

who t7ST th V! Iail?tiff ? UQd as a wit,le «i Ambrose Gaskin 
ulio testified that lie is a dentist and the son of the late John T 

under'the, 'll ofW??" k > n; that » the Scutor 
: V 10 ot bis father; after lus fathers death nil n f ti^ 

4177 X Qtl ^ ter father’s death, the house No 

f\ 6 j P , h S re ^’ Was °£ cu P ied b y bis brother and his wife* 117 Canin' 

tsisifa.% tVi *, H-ziisz 

ni , v ; n[a ' 12(1 T Street was occupied by his father and 

i !ul *v and Wltness ’ and Wltn ess subsequently built an office on the 
eai, the premises on T Street were designated in the will to ao to 
nm; the property in Kansas City, Mo., was willed to Ids s ster and 
lie property in Southwest was willed to his brother; they M took 

Vi c oo OI L ° f 10 1 >ro P ei ’ties before his father’s death The taxe^ on 
4 0 9th Street, Southwest, were paid by his father out of the rents 
vine, he eollee.ed from other housesfthe taxes were first paid off 
,,, H. Mainer; these rents were collected by this firm and in 
• ome manner they sent a statement of the expenses taxes whenever 

^irei| X ° S 111 tlm ] lnannor the taxes for the house 410 9th 

Street were paid by rents derived by his father’s houses 

On cross-examination, witness testified that his mother did not 

pay taxes on this property, 410 9th Street, after her husband died- 

that the taxes came out of the rent of the property but that the 

icuts belonged to Ins mother; after his fathers death his mother 

fhfd”f;rfl ° f "T h T* his fllll,er at the time 

c ‘ ,, V.,’ l „ tlle ren ts; the rents were beint* collected hv 

Suartzell, Rheetn <t Hensey; those rents were collected for his mother 

Sfleef S d6ath and " erc used 10 l«y the taxes on 410 9th 

eo . Thereu P° n the plaintiff colled as a witness Rachael Wir- 
k ix*sox who testified that she lives at 901 E Street South- 

defendant Sad^e vT f deC a ede , nt ’ d0hn T ' G«kin, knows the 
letendant, Sadie V. Gaskin, and the plaintiff, Malissa Gaskin and 

knew the husband of the plaintiff, William II Gaskin- thi, sl.n 

has not seen the defendant, Pho-be Gaskin for a month o six week 

c' fkT!? . ‘f d6at !’ °f John T * Baskin, she saw Mrs, pfi 

41fi k 9tl, L ' < ’‘i c m !i : “ e latte J r llas talked ‘0 her about the house 
O f Street, Southwest, and said she would rather that Malissa 

Gaskin hare ,t than her son; that was when her son was well how“ 
o\er, that statement was made in witness’ home. ’ 

Thereupon the plaintiff called as a witness William II. Lewis 
uho testified that lie was in the Government service and is a lawver 
and knows the Gaskin family; that he drew the will of JoWT 
Gaskin and filed it after the death of Mr. Gaskin. The witness was 
thereupon asked the following question: 
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“Rv Mr. Metzger: 

Q. If in his dealings (that is the witness) with the testator, 
John T. Gaskin, if he knew and expressed himself just as to who 
the title to this piece of property stood? A. He did not/’ 

Thereupon the witness testified that the premises 416 9th Street, 
Southwest, were included in the list of property with all the others; 
he does not know whether Mi's. Phoebe Gaskin knew that or not; 
he conducted the proceedings to probate the will of John T. Gaskin 
and waivers of citation were sent out and hee took them to Mrs. 
Phoebe Gaskin which she signed. Thereupon the witness was asked 
the following cpiestions: 

“Q. What did she say when she signed it? A. She said 416 9th 
Street—that property was in her name. 1 says: “Well, in that case 
if you want Will to have it you will have to make a deed for it.” 
She says: “I do not want Will to have it during my lifetime, because 
I am afraid he will get rid of it, and put Malissa out of doors.’* 

31 “Well,” I said, “in that case you can make a will of the 
property to him to take effect after your death." 

Q. What did she say to that? A. 1 don’t recall just what her 
words were, but my understanding was that she was going to make 
a will.” 

Sadie V. Holly signed a waiver of citation. 

Thereupon the plaintiff called as a witness, Virginia Jones, who 
testified that she was a teacher by profession in the public schools; 
* she knows the parties to the litigation and knows the property 416 
9th Street, Southwest; she has known William II. Gaskin ever since 
she was a child and his wife ever since the latter married him; that 
she was present when a conversation between Mr. John T. Gaskin, 
his wife and her own mother took place; that at that conversation, 
it was stated that the 12th street house would be for Dr. Gaskin, 
that is bought for him, and the home, family home, would be for 
William Gaskin, and her daughter she had given a home out west 
and had other property they would give to her. In speaking about 
the will and the property it was still the same statement made; then 
she told of other homes that were given to Mrs. Holly out west, the 
home on Pierce Place, and another home, and that Will Gaskin 
would still have the home down in South Washington; 

On cross-examination, witness testified that it was after the Gas¬ 
kins moved from 416 9th Street, Southwest, to 12th and T, that the 
conversation was had in which Mrs. Gaskin stated that the daughter- 
in-law was going to have the home; that the house at 12th and T 
Streets was principally for the son. Ambrose, to have a place to prac¬ 
tice in; that at that time she and her husband were still living, and 
Ambrose was a member of the family practicing dentistry; she had 
a conversation with Mrs. Gaskin after her husband died and she told 
witness that Will Gaskin was to take the home down South- 

32 west; she did not say anything about how she got that house; 
she told witness that when the will was made, her husband 
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sstis rar&s ft s "!;>■ h *•™ 

not wanting tot i ; ' dld W anything about 

it or get rid of it. SOn for fcar he would squander 

testified that he'"had*done''repair vrork^forr i /! iELEV - who 
dan eh tor Mrs Hollv for .» 1 *• 01 , 01 ^ rs - Gaskin and her 

with them was about two yearefgo"Mre ’c^F laSt j Usiness he dl <l 

the way her will was numbers of times - she'nrt*” to . talk about 
the piece of property in South™* * u°^ en s P°ke about giving 

does not know Cpleeeofironertv ^ ^"-William Gaskin; he 
of property to go to Mrs Holh- - nJ oi nas -’ S le s P°ke of the piece 
ahe said she had a life inS n a Mff• g ° to the do «‘ or ; 
the children; it was about annmxi.lfe tlme - H was to go to 

told him that the proper v dow^Sonth VV ^ ? g ° ! hat she al "ays 
to her son, Will and h i b ." u , Wash 'ngton had been given 

•i wpc.,; ,h, AftLia & to# Lre - 

- .0 * 

just as well as lie can recall first wlmii to ia ' e nm reply 

non, and if so what that conversation wts ’’’" 0 WM ® ny convcrsa - 


ground that theeonverM°?o^with John ol ’ jeetcd on the 

to the ease; that there is no claim t .L K^’r " as n , ot P erti nent 
would justify tlie admission of tl,J bl11 . of complaint which 
was overruled by the court an,l conversations, which objection 

ftding said objection exeention wltl aCt * 0n , of ,he fotlrt over- 
minutes of the court. ' "“ S tIlon and "'ere noted upon the 

Thereupon, the witness replied: 

4 ' 44 «',r ... 

. , ^n Will the house, the house in South w®!* 1 li *° g l Ve bis 
on 9th Street, and then |,„ ,i.„ •!*W ashington, the one 

his daughter the house in <a u -o a, nid le . lad agreed to give 
the same son in South Washington”' 'i'* ! le bad 8 iven to 
where—some subdivision—and he ? ts ’ 1 I don t remember 

was living for his son. ” ght the house m which he 

... "«“,i“u2,r™? l T lh 4 , ± i" .he tat remark 

Ambrose. That lie l ad otherT "“V* was bo,, K bt f«r the son, 
which were all in regard to his realesHl T "‘II' John T - Gaskiu 
tically about the same thing how he disnn^ f n Same lino ’ P™ 0 ’ 
On cross-examination ivitneas Tes ffiell H^ °, f ,be , Property. 

Mr. Gaskin, the latter told I,bn iff / a ! when he talked with 
property in the way lie stated in hiJ^-n '*" 0 , a dls P osi| ion of this 

m.0 rth ™ 
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Thereupon the plaintiff ealled as a witness, Leonora Gaskin, 
who testified that she was the wife of J. A. Gaskin and resided at 
1201 T Street; that she had a conversation with the defendant, 
Phoebe V. Gaskin, on the preceding Sunday, and the latter stated 
if she had been left alone, all this trouble would not have happened, 
and that Mi’s. Holly would now suffer for it; that since the case 
come up, Mrs. Gaskin has talked to her saying that the 9th Street 
property was always Will's home; that Malissa would always have 
a home there; and she told her that the day after Will’s death and 
that Sadie had been worrying her to death about the place. 

On cross-examination witness testified that she resented the fact 
that Mrs. Gaskin, her mother-in-law, had turned this property on 
9th Street to Mrs. IIollv and had not given her husband an interest 
in it; when she had these conversations that she has narrated to the 
court, no one else was present. 

Thereupon the plaintiff offered the deposition of Phoebe V. Gas¬ 
kin in which the defendant testified substantially as follows: 

34 That she did not know how old she was, cannot tell, sup¬ 
poses about sixty years of age and the widow of John T. 

Gaskin; that her husband died about live years ago and she cannot 
remember the date; that she and her husband had some property; 
that her husband did not dispose of his property at the time of his 
death, but kept it and gave it to his children; that she did not join 
him in that action and he never asked her; that she remembers her 
son, William II. Gaskin; that he lived at 41G 9th Street, Southwest; 
she gave him the home when she moved out of the house and came 
up to 12th and T Streets; he went in the home without a deed and 
nothing like that; she has not made a deed since she gave him that 
property; she and her husband gave the other children property at 
her death; she never attempted to take the house away from her 
son only he wouldn’t pay fhe taxes and water rent; he didn't care 
anything about paying taxes; he said he had no idea of paying 
taxes; her daughter paid taxes on the property that was given to 
them; the doctor never paid anything; she and her husband did 
not tell her eldest son, William, that he need not pay any more 
taxes, none of the other children were paying taxes and they need 
not pay any taxes; she does not remember whether William paid 
some taxes for a while or not; 

On cross-examination witness testified that when William got mar¬ 
ried, he did not have a home; she let William and his wife go and 
live at the 9th Street house, Southwest; this was done with the un¬ 
derstanding and agreement that William would pay some of the 
rent; William said he would pay half of the rent before long and 
he never paid any; when William did not pay the rent and she 
told him he ought to pay and he promised he would, but he didn’t 
do it; when William would come to see her, she would call his atten¬ 
tion to the fact that he had not paid the taxes and he laughed it 
off and he would say he would pay it and would drop it; 

35 when she left William and his wife go into the house it was 
for the purpose of letting them live in it as long as they 
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wanted to; she didn't try to put them out because they did not. 

Uuft he rent ’ U Tr ? nythin « : William never tried to claim 

after h s L ?T r i”" ned ^ at h ? use ! he never said anything to whn “ 
after she let him go into the house to live with his wife that 

ri?Lr t™e^la e tc^ 0 rent 0 \r yt V inS °Jf. the kind ; he would not ply 
eitncr taxes—water rent, she said nothing to him - she does not J 

member when the will was read in which her husband John T 

she ^et W?nfr ^ t0 , d ?u 1Se , a " ay ti,c llollse that she owned • “hem 
she let Y\ llliani go into the house to live with hi« w ifn , 

=£££ rSS 

” lIh ? m own ed .the house and it did not belong to witness • nothin^ 

vra.ljon trill, 

hat she was going to give that house down there to her bov «he 
had no idea of giving it to him; she did not after her husband ’died 
make any such statement; the old lady came over there ie times 
to see her but they never talked about the property she 

W ' hacl M likmson; never (old Rachael Wilkinson 
she would rather have Malissa get the house than Willie 
because A\ llliani wouldn t take care of it • «he never fnM flmf i 

to^ier^aughter’very well"’ *'* rc,,,cn,bers turnin 8 the houi°ow 
On re-direet examination, witness testified tint in +„ lltl : 

every^earVronrtTi^iijuse^haV'i^the ren\''sh'e^ave^th^hoi^'to 

ei way than to gne her the house; she knows Mr. Meeley- she never 
priertv on Ot hXo bcr ( !' usband bad P™ William H Gaskin the 

Unis,i ',5 n M :; ,w, - v « 

mow, i„„i k „, 

Holly, and she had not said that she had never made such a deed 

„ . re '9 IOS *' exanilnatlon witness testified that she remembers very 
well turning the house on 9th Street over to Mrs Holly; Mr. Meeley 
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never spoke to her about the house of 9th Street in his life; she does 
not remember putting her mark to the paper turning the house over 
to Mrs. Holly; she didn’t make any anyhow. 

This is substance of all of the evidence offered on behalf of the 
plaintiff. 

Thereupon the defendant called as a witness Richard A. Swart- 
zell, of the firm of Swartzell, Rheem and Hensev, who testi- 

37 Tied that his firm had charge of the property of Mr. and 
Mrs. John T. Gaskin, and that he recalls the house 416 9th 

Street, Southwest, owned by Mrs. Phoebe Gaskin; that his firm had 
collected rents for that house from W. H. Gaskin, one of the sons; 
during the time that the rents were being collected from W. H. Gas¬ 
kin. he came in contact with him personally; during that time, \V. 
H. G askin never said anything or claimed that he was claiming that 
property, that is lie never claimed any prior interest to his mother; 
he paid* the rent from the latter part of July, 1903, to the latter part 
of November, 1900; the property was assessed in the name of Phoebe 
V. Gaskin; his office paid the taxes on the property; the taxes had 
been paid on the property on behalf of Mrs. Phoebe V. Gaskin up to 
the present time; his office has the collection of the rents of the estate 
of John T. Gaskin; the rents are collected for Mrs. Gaskin; out of 
these collections, he has continued to pay the taxes on 410 9th Street; 
that is true of the water rent; he has never had any conversation with 
Malissa Gaskin. 

On cross-examination, witness testified that the property was placed 
in the hands of his corporation by John T. Gaskin; never had any 
conversation with him about the ownership of it. 

Thereupon the defendants offered in evidence a deed in fee to this 
property from Alice L. Meigs, who is the Miss Meigs referred to in the 
deposition of Mrs. Phoebe Y. Gaskin, which deed is dated July 10th, 
1874. and conveys the premises the premises No. 410 9th Street, 
Southwest, Washington, D. C., to Phoebe Y. Gaskin in fee, that is to 
her and her heirs and assigns. 

Thereupon the defendants further offered in evidence a deed dated 
June 9th, 1918, from Phoebe Y. Gaskin to Sadie V. Holly, the de¬ 
fendant herein, which being exhibits are attached to the original bill 
of complaint and the suit filed by Mi's. Holly for a Receiver, and 
it is understood and agreed that in and by the said deed, the 

38 same purports, first, to convey the fee simple title to said prop¬ 
erty from Alice L Meigs to Phoebe A". Gaskins, and second, 

from Phoebe Y. Gaskin to Sadie Y. Holly in fee simple. 

Thereupon Sadie Y. Holly took the stand in her own behalf and 
testified that she was living, and has been living, with her mother 
for the past ten years at 1201 T. Street; that she takes care of her 
mother; that she denies the allegations of the bill filed bv Malissa 
Gaskin that some time on or about March 20th, 1902 or 1903, Mr. 
William Gaskin was entertained by her mother and father, together 
with witness and the other brother, and during the entertainment 
there was a general understanding or agreement that her mother and 
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father would divide their property and give William H. Gaskin ror. 
am property, including the property on 9th Street and give the 
children their share of the property; that there wTs no ateh ~ 
"(tit ot understanding or a faintly gathering of any kind - thafher 
father purchased the property in Kansas City which s 1 H7 Cam ill 
■Sheet in h.s own name; it is still in his name; neither her father -or 
"other has at any time transferred the title to this property to wit 
ness; as far as she knows they have not transferred the title to the 
"X [ "i e b ', 0thcr - Ambrose; she is the Sadie V Holly named 
‘ i ! i, e< offered in evidence from her mother. Phoebe v‘ Gaskin • 
;„ e tI ' aS , bee " I ,resent many times when her brother, Will would call 

s £ S'"* Fix* at 

"other, William, either in her presence or in the presence of her 

h r broth “"Y k* 16 OWr J e v tbis property; that she was present with 
her brother. Ambrose, and her brother, William, when the will of her 

lutliei was read; that occurred on 9tl, Street; that her mother was 

present; that her mother said: “What business have you to 

anH yTT Y h ? Use ? j ‘. h «‘ it did not belong 'o her father 
<md Mr. bewis wlio road the will said tlmt it /im + a* i i ’ 

1.1'»:> (firi, ;!« * *!, 'iw'S r 

I ( Vis tlmt she and her mother agreed to the probate of the will of hor 

willed away twice.” That this oeeuired in June she think-- Xl 

taxes! Vater rCn ' ; ‘ hnt * he arran «°ment was that he sTouM’payX 
tax^bflls"again V'phtebe Y rw"'° nW °" bch 1 a . ,f of ">e defendant’s 

zees* 

eras tsti sss tt i,:r ft 

s tsvg 

and 11 » (or her m^n ”ti»" l“ S1 ? £ S' "T‘ ”V vlh ' 

85 rs&sa. rtt mS&affBS 
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at 1201 T Street, to live comfortably because the taxes on the Kansas 
City property are very high and she pays them and keeps the prop¬ 
erty up and she has paid them for many years; the property in 
Kansas City is just a two-room shack and she and her husband paid 
an equal amount for sewerage and water. Referring to the property 
at 416 9th Street, witness testified that her mother, after her brother 
entered possession of the property, paid for the roof being put on 
within the last four or five years; she gave the money to have the 
roof on since her father died; that would be since witness lived in 
Washington, She was not present when the will of William H. 
Gaskin was read; she was present at the reading of the will of her 
father. Upon being asked whether she made any objection to it, 
she stated that she did not think she had a right to—; that she signed 
a waiver of citation; she did not consider it anv of her affair. 

On redirect examination witness testified that the property in Kan¬ 
sas City rented for $25.50; that while she is taking care of her mother, 
she is unable to work. On redirect examination, witness was asked 
what she meant by taking care of her mother, and she replied she 
meant cook, washing and ironing for her and looking after her 
bodily comfort; her mother is not able to do any cooking and they 
cannot get any one and there is no help in the house. 

This is the substance of all of the evidence offered on behalf of the 
defendants. 

This is the substance of all of the evidence offered in the case. 

Approved: March 8, 1923. 

JENNINGS BAILEY, 

Justice. 

[Endorsed:] Equity. No. 36191. Gaskin v. Gaskin. Statement 
of Evidence. Submitted April 26, 1920. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3985. Phoebe V. Gaskin et al., appellants, vs. Malissa Gaskin. Court 
of Appeals, District of Columbia. Filed Apr. 20, 1923. Henry W. 
Hodges, clerk. 
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* IN THE 

Court of Appeals of thr district of (folumbia 

April Term, 1923. 


No. 3985. 


Phoebe V. Gaskin and Sadie V. Holly, Appellants , 

VS. 

Malissa Gaskin. 


brief on behalf of appellants. 


STATEMENT OF CASE AND ASSIGNMENTS 

OF ERROR. 

The appellant, Phoebe V. Gaskin, is the widow of 
John T. Gaskin, and the appellant, Sadie V. Holly 
is her daughter The appellee, Malissa Gaskin, is 
the widow of William H. Gaskin, a son of Phoebe V. 
Gaskin. John T. Gaskin (R., p. 3) died about July 
o, 1J13, and left a will which was admitted to probate 
and record devising to his widow, the appellant Gaskin, 
a life estate in all of his property and upon her death, 
his various pieces of property were divided among 
his three children. Among the pieces of property de¬ 
vised by the testator to his son, William H. Gaskin 


subject to the life estate in his widow, was 416 9th 
Street, S. W., although the uncontradicted testimony 
in this case shows that the fee simple title had been 
bought by (R., p. 21) and was in the name of Phoebe 
V. Gaskin, it having been conveyed to her by one 
Alice L. Meigs, July 16, 1874 (R., p. 22). On June 9, 
1918, this property was deeded in fee simple by Phoebe 
V. Gaskin to the appellant, Sadie V. Holly (R., p. 22). 
The bill of complaint was filed by the appellee as to 
sole legatee and devisee under the will of W illiam H. 
Gaskin who died about March 27, 1918 (R., p. 2). 

According to the testimony of the appellee, the plain¬ 
tiff below, she and her husband went to live in the 
house which is the subject of this controversy in 1903, 
her mother-in-law (the appellant Gaskin) having sent 
for her son and told him she wanted him to live there, 
but. he was to pay a small rent (R., p. 13); that they 
lived there until her husband’s death and she has 
since made it her home (R., p. 14). 

William II. Lewis, a lawyer, called by the appellee, 
testified he drew the will of John T. Gaskin and filed 
it after the death of the testator, that the testator 
never expressed himself as to how the title to this 
property stood; that when he took the waiver of cita¬ 
tion to the appellant, Mrs. Gaskin, for her signature, 
she called to his attention that 416 9th Street, S. W., 
was in her name and he replied if she wanted Will 
(the appellee’s husband) to have it, she would have 
to make a deed. 

Testimony was further adduced to the effect that 
when the will of John T. Gaskin was read in the 
presence of Wm. Gaskin, the appellant asked what 
right did her husband have in willing away her prop- 
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city, and Mr. Lewis, who read the will, stated that it 
dul not a licet her title and it was after that statement 
by Mr. Lewis that the appellant, Mrs. Gaskin, agreed 
to the probate of the will (K., p . 23). 

In her bill, the appellee averred facts tending to 
show and predicated her right to relief, first, upon a 
verbal promise upon the part of John T. and Phoebe 
V. Gaskin to devise 416 9th Street, S. W„ to William 

• Gaskin, and his wife, the appellee herein (R n 21 • 
secondly, that the said Phoebe V. Gaskin was not in 
tact the owner ot said premises but that the same was 
he property of John T. Gaskin (R„ pp . 3 and 4); and 
thirdly that the said Phoebe V. Gaskin, at the time 
she executed the deed of June 9, 1918, to her daughter, 
hadie 1. Holly, was mentally incompetent and for that 
reason the deed to Sadie V. Holly was null and void 

( it., p. 4). 

Aside from the fact that the first and third grounds 
enumerated above are obviously demurrable, there was 
an utter failure by the appellee to establish these aver¬ 
ments m her bill of complaint but the trial court went 
beyond the scope of the bill and granted relief to the 
appellee upon the ground that a case had been made 
out calling for the application of the doctrine of equit¬ 
able election and that the appellant, Phoebe V. Gaskin 
had elected to take under the will, and she thereby re- 
lnquished what must necessarily be conceded from 
the testimony to be a fee simple title in herself. 

The trial justice accordingly decreed that her grantee 
the appellant Sadie V. Holly, convey to the appellee’ 

® fee “ pl “ estate Sll bject to the life estate for the 
life of Phoebe V. Gaskin (R., p . 11), a nd it was to this 

decree that error was assigned and from which this 
appeal is taken. 
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It is the position of counsel (1) that the law does 
not require a widow, under these circumstances, to 
elect to take or relinquish her individual separate 
estate, and (2) even though it did, the bill and evidence 
does not show that Mrs. Phoebe V. Gaskin has so 
elected. 


ARGUMENT. 

I. 

The precise question under the first head was be¬ 
fore the court in the case of Bell v. Nye, 255 Ill. 283. 
Indeed, if anything, the equities in that case would 
seem to be stronger than in the instant case as there 
the property involved was purchased by one of the 
heirs on the assumption that the widow’s separate 
estate had legally passed under the will of the husband. 
In the last named case a man died leaving a will de¬ 
vising to his wife, for life, a 240 acre farm, which in¬ 
cluded 80 acres owned bv the wife. The widow did 
not renounce the will but continued to remain in pos¬ 
session of the land. The children treated the whole 
tract as a part of the lands which had been devised 
to them. As a result of various convevances the 80 
acres belonging to the widow passed to the appellee, 
Bell, and in the meantime the widow conveyed the same 
land to her son by a second marriage, the appellant, 
Nye. It was claimed by the appellee, that the widow 
was required to elect, in equity, between taking under 
the will and relinquishing the title to her own land. 
The court held that the doctrine of election did not 
apply, primarily upon the ground that the devise of 
a life estate to the widow “in lieu of dower” as pro- 
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vided in the will, amounted, in law and equity, to an 

when t0 , pUrC,laSe ller le « al rights, which, 

\ lien accepted by her resulted in her receiving the 

devise, not as a bounty, but as purchase money for 

lehnqmshing her legal rights in his estate as a widow, 
ihe court on this point says: 


• • • I* 1 Blatchford v. Newberry, 99 Til 

?s“’ ,T f ai t : ‘f\ pro , vision b y wiu in lieu of dower 
s, in fact and legal effect, a mere offer by the 

benefit* 1 f° purchi,se out the dower interest for the 

Rkn in .r ate '’ In Isen liart v. Brown, 1 

lie , Of 'i 413 ’ the -a 0Urt ; 111 speakin « of « devise in 
ieu of dower said: ‘It is the price put by the 

testator himself upon the right and which she is 
forms 0 a 7 t0 i aC iT Pt Her relinquishment of dower 

tarv lifts’ T il COns,derati °n for the testamen- 
y gifts. In this point of view she becomes a 

purchaser of the property left to her by the will 

So, on the other hand, the husband offers a price 

for his wife’s legal right of dower which he plo 

poses to extinguish, and if she agrees to the terms 

If isT r? 11 a,Kl 1S en titled to the price, 
tinn 1 t V>r ?T matter of c °ntract or conven- 

« itl d t T" ’ and What she ,hu s becomes ‘ 
entitled to receive is not by way of bounty, like 

k i geneial bequests, but as purchase money for 

what she relinquishes.’ See 2 Scribner on IWr 

469; Fitts v. Cook, 5 Cush. 569; Carder * Fay 

ette County, 16 Ohio St. 366.” 7 

In the foregoing case the evidence offered by the 
claimant against the right of the widow tended to 
show that the value of what the wife took under the 
v ill, was not in excess of what she would have taken 
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by way of dower, and also by way ot her reasonable 
part in the personalty of the estate. It is surely in¬ 
cumbent upon the appellee in this case it she desires 
to claim that the widow was put to an equitable elec¬ 
tion, to make out such a case; the burden ot proof is 
upon her, and even were this tlie sole consideration, 


she has failed to meet that burden. 

But it is respectfully submitted that the reasoning 
of the case makes manifest the incongruity of attempt¬ 
ing to classify a widow with others who mav become 
the objects of the bounty of a testator. The widow 
is the only person known to the law who has an abso¬ 
lute interest in the estate of a husband which cannot 

be destroyed by his own act. Under these circum- 

• • 

stances, as shown by the authorities already quoted 
from, the testator lias a right to bargain with her for 
the relinquishment of these rights. "When he does so 
by making her a devisee or beneficiary, in some States 
she would take in addition to her dower and he would 
be required to specifically state that she take in lieu of 
dower. In the District of Columbia, as will herein¬ 
after appear, the law conclusively presumes that she 
takes in lieu of dower; that she is a purchaser of what 
she gets under the will. It follows that it would be 
putting a widow in an anomalous position if, when 
her husband dies leaving a will making her a bene¬ 
ficiary, and the law savs that unless she renounces 
her right as such a beneficiary, she must accept and 
will be considered as having accepted, the benefits of 
the will in lieu of her widow’s rights, and she does 
not renounce, and takes advantage of this statute law, 
that she must be penalized and lose her own separate 
estate which has been attempted to be devised by the 
testator. In other words, to hold to this view would 




destroy the right of the testator to bargain through 

the medium of the terms of his will, for the purchase 
ot the widow’s rights. 

Section 1172 of the Code, D. C. provides: 

livery devise of land or of any estate therein, 
or bequest of personal estate to the wife of the' 
testator, shall be construed to be intended in bar 
ol her dower in lands or share of the personal 
eslate, respectively, unless it be otherwise ex- 
pressed in the will.” 

Ilow enn an equity court infer an intention on the 
pail oi the testator in this case contrary to the in¬ 
tention given to his act by the statute itself:' The 
wording of the statute is, that the devise “shall” be 
construed to be intended in lieu of dower. 

Section 1173 provides: 

“A widow shall be barred of her right of dower 
111 * all< ^ ()l s hare in the personal estate by anv 
such devise or bequest, unless within six months 
nitei administration may be granted on her 
husband’s estate she shall file in the probate court 
a written renunciation to the following effect: 


It must follow that these provisions of the statute 
immutably fix the intention of the testator and the 
rights of the widow and that should she not renounce 

as provided, she “shall be barred of her right of 
dower. . . 
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Section 1176, of the Code, D. C., in statutory form, 
states the law as found in the opinion of the Illinois 
court, as follows: 

“If, in effect, nothing shall pass by such devise 
she shall not be thereby barred, whether she shall 
or shall not renounce as aforesaid, it being the 
intent hereof that a widow accepting or abiding 
by a devise in lieu of her legal right shall he con¬ 
sidered a purchaser with a fair consideration.” 

The provisions of our law do not provide that the 
provision for the wife shall be, in value, co-equal with 
her rights as a widow, had there not been a will. Even 
had it appeared in this case that the value of the life 
estate in Phoebe Gaskin in the four small houses owned 
by the testator, was greater than her right to dower 
in the same plus her right to one-third of his personal 
estate, yet the law having said that she may elect to 
accept the offer of the testator in lieu of her dower 
rights and widow’s share, by failing to renounce under 
the provisions of section 1173, she has accepted the 
offer of the testator, and has thereby waived her dower 
rights. 

If this is not so, then, under the law, in order to 
save what belonged to her she would have had to re¬ 
nounce under the will and thereby deprive herself of 
the offer of the testator to adjust her legal right in a 
way that would make it possible for her to receive an 
adequate living income from his own property, it be¬ 
ing his manifest intention that his children not share 
in the absolute ownership of his property until after 
the death of his wife, should the latter elect to take ad¬ 
vantage of the provisions of the Code. 
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lation, it was provided: ‘Where a testator be¬ 
queaths or devises a considerable part of his per¬ 
sonal estate to his wife, and it appears not in any 
part of his will or codicil that he intended his 
said devise as a legacy only to his wife, and that 
she might nevertheless have the third part of his 
remaining estate, it shall be at the election of 
such wife ... to make her election,’ etc.” 

The court then proceeds to consider the widow in 
that case from the standpoint of a purchaser, and to 
ascertain whether or not, when left a legacy of $10 
which she failed to legally renounce, she thereby be¬ 
came “a purchaser with a fair consideration” and 
held, under the particular circumstances of that case, 
that there was not a fair consideration for so holding. 

The only case that we can find apparently against 
this contention is that of Wapf/oner v. 11 apponer, 111 
Ya. 325. That case, however, is not controlling in this 
jurisdiction, for the reason that it is not the announced 
policy of the State of Virginia, that a devise to a widow 
is in effect an offer to purchase her legal right, nor is 
there any statute of Virginia specifically so declaring 
the policy of the law. 


II. 


The bill has not onlv not made out a case for election, 
there not being sufficient facts showing the necessity 
therefor, and no prayer for such relief; the evidence 
has not onlv failed to make out such a case; but both 
the bill and evidence fails to establish that the appel¬ 
lant, Phoebe V. Gaskin, has in fact elected to relinquish 
her title to the appellee, Malissa Gaskin. 

Pomeroy, Yol. 1, sec. 515, states the law in the fol¬ 
lowing language: 



To raise an inference of election from the 
party’s conduct merely, it must appear that he 
knew of his right to elect, and not merely of the 
instrument giving him such right, and that he had 
i nil knowledge of all the facts concerning the prop¬ 
erties. As an election is necessarily a definite 
choice of the party to take one of the properties 
and to reject the other, his conduct, in order that 
an election may lie inferred, must be done with an 
intention to elect, and must show such intention.” 

And Jarman on ills, m. p. 435, says: 

In order to presume an election from the acts 
°F any person that person must he shown to have 
had lull knowledge of all the requisite circum¬ 
stances, as to the amount of the different prop¬ 
erties, his own rights in respect to them, etc., and 
a person having elected under a misconception is 
entitled to make a fresh election.” 

Tli° casos al *° unanimous on this proposition, and 
for that reason we do not refer to them. 

In this case the evidence overwhelmingly shows ap¬ 
pellant, A 1 s. Gaskin, was told hv the lawyer who 
drafted the will, in the presence of William II. Gaskin, 
appellee’s husband, that if her husband did not have 
the title to the premises 41 fi 9th Street, S. W., it would 
not pass under the will (Rec., p. 23); her conduct in 
continuing to permit William II. Gaskin to reside in 
the premises during his lifetime, without the payment 
of rent; her payment of the taxes (R., p. 22)*; her 
prompt- action in conveying the title to the property 
to her daughter, Sadie V. Holly, when it was ascer¬ 
tained that William II. Gaskin, by will, had attempted, 
in general terms, to exercise ownership over the same; 
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no evidence as to the full benefit to be received from the 
real and personal estate of her husband and its rela¬ 
tion to the value of the house in question; no evi¬ 
dence that she ever had this question before her to 
pass upon; no steps taken by William H. Gaskin, in 
his lifetime, to secure an election, or to definitely settle 
an adverse right against his mother; the acquies¬ 
cence of William H. Gaskin, impliedly, by failure to 
take such steps after his mother raised the point in 
his presence and was advised that her husband’s will 
did not pass title to her own land (R., p. 23); no 
action taken by the plaintiff, Malissa Gaskin, to force 
such election; and no question ever raised by her, 
even upon the filing of this bill, that there had been 
such an election, the point being suggested by the court 
for the first time, during the taking of the testimony; 
all of these facts standing uncontradicted most cer- 
tainlv negative anv idea that there had been an elec- 
tion on the part of the mother to relinquish her prop- 

ertv. 

•> 

It is respectfully submitted that even il under given 
circumstances it is the law that a widow can be put 
to her election in the manner claimed, yet the appellee 
had the burden of establishing such a case, a burden 
which she has not shouldered. The uncontradicted 
evidence does not make out a case for election, and it 
fails to show that the mother had in fact elected to 
relinquish her property. Under these circumstances, 
we respectfully submit that it would do violence to 
the principles of equity to endeavor to enforce the 
doctrine of election in this case, in view of the statu¬ 
tory provisions relative to the legal rights of a widow, 
and the circumstances wherein the mother, because of 
the kindness of her daughter, and in an effort to in 
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some small way reward her for such kindness, has 
conveyed this property to that daughter. To so hold 
would read into the provisions of the Code an excep¬ 
tion which was not only not intended, but which would 
contradict the reason and logic giving rise to the pro¬ 
mulgation ot such law, as forcibly expressed in sec- 


Respectfnlly submitted, 

\\ ilton J. Lambert, 
Rudolph H. Yeatman, 
Alfred M. Schwartz, 
Attorneys for Appellants. 
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No. 3985. 

PHOEBE Y. GASKIN AND SADIE V. HOLLY, 

APPELLANTS, 
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MALISSA GASKIN. 

HRIFF ON BEHALF OF APPELLEE. 

Statement of the Case. 

In May, 1903, the appellee, Malissa Gaskin, and her 
husband, the late William H. Gaskin, established their 
residence in house No. 416 9th Street, S. W., Washington, 
D. C., which is the property in controversy in this case. 

The title to this property was then in the defendant 
and appellant, Phoebe V. Gaskin, who was the mother 
of W illiam H. Gaskin, and it was at her instance that 
William H. Gaskin and the appellee, who had been 
married in July of the preceding year, took possession 
of this house and occupied it as their home. (Rec., p. 13.) 

The appellee lived in this house continuously from 
May, 1903, until sometime after the date of the trial of 
this case, November, 5, 1919, a period of more than 
sixteen years and her late husband died in this house 
on March 27, 1918, after residing there continuously 
for almost fifteen years. (Rec., p. 14.) Their occupancy 
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of this house was with the full knowledge, consent and 
approbation of the appellant, Phoebe V. Gaskin, 
and her husband, the late John T. Gaskin, who had 
also provided homes for their two other children, 
Ambrose Gaskin and Sadie V. Holly, with the apparent 
intention that each child should ultimately own in fee 
the house he or she occupied. (Rec., p. 17.) 

John T. Gaskin owned fourteen pieces of real estate, 
seven of which were improved and all of which were 
located in the District of Columbia, with the exception 
of one house which was located in Kansas City, Missouri. 
(Rec., p. 15.) The appellant, Phoebe V. Gaskin, owned 
only the property in controversy, No. 41b 9th Street 
N. W ., so far as the record discloses. By his will dated 
April 21, 1906, John T. Gaskin devised and bequeathed 
all of his property, real and personal, to his wife, Phoebe 
V. Gaskin, for life, and divided the remainders in fee 
among their three children so that remainders in five 
pieces of his property were given to William H. Gaskin, 
remainders in five pieces were given to Sadie V. Holly, 
and remainders in four pieces were given to Ambrose 
Gaskin, who also received a remainder in the testator’s 
household furniture. The testator also devised a life 
estate to his wife in her own property, No. 416 9th 
Street S. W., with remainder in fee to their son, William 
H. Gaskin, who then occupied this property as his 
home. Their two other children also received a re¬ 
mainder in fee in the house he or she occupied. This 
testamentary disposition remained unchanged up to 
the time of the testator’s death, which occurred on 
July 8, 1913, over seven years after the date of his will. 
The contents of this will were made known to both 
of the appellants, who each signed a waiver of citation 
and consented to its probate. 

Here, then, was a clear case for equitable election by 
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the widow, Phoebe V. Gaskin. She could either retain 
her fee in the Oth Street property and take only a 
do\\ei interest in the other fourteen pieces of property 
which had belonged to her husband, or she could con¬ 
sent to a reduction of her estate in the 9th Street prop¬ 
erty from a fee to a life estate and thus acquire a full 
and undivided life estate in all of the fourteen other 
properties. She elected to accept the provisions made 

for her by her husband, and his will was admitted to 
probate. 

This arrangement was never questioned by either of 
the appellants during the life of William H. Gaskin, 
who for approximately five years after the death of his 
father, and until his own death on March 27, 1918 
remained in undisturbed possession of the premises 
416 9th Street 8. \\ ^ as the recognized and undisputed 
remainderman in fee. By his will dated February 26, 
1918, William H. Gaskin devised his remainder in the 
9th Street property to his wife, the appellee, Malissa 
Gaskin, in fee, and she continued to occupy it as her 
place of residence after his death. (Rec., p. 14.) 

Within less than three months after the death of 
William H. Gaskin, on June 19, 1918, his sister, the 
appellant, Sadie \ . Holly, although she had received 
her full share in the estate of her late father, obtained 
what purported to be a deed in fee to the 9th Street 
property from her mother, Phoebe V. Gaskin. (Rec., p. 8.) 

On September 3, 1918, Sadie V. Holly, claiming under 
this deed, instituted a suit in the Municipal Court of 
the Distiict of Columbia, seeking to obtain possession 
of this property from her widowed sister-in-law, and to 
depiive her of the home she had occupied continuously 
for more than fifteen years. (Rec., p. 9.) 

At the time of making this alleged deed to Sadie V. 
Holly, the grantor was old and infirm, having previously 
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suffered a stroke of paralysis. Her mark appears on the 
paper which was offered in evidence as the deed con¬ 
veying the property to Sadie V. Holly, but she denies 
having executed such a deed (Rec., p. 20, 21, 22), 
and her daughter-in-law testified that she complained 
that Sadie V. Holly, “had been worrying her to death 
about the place,” and that, “if she had been left alone 
all of this trouble would not have happened.” 
(Rec., p. 20.) 

The bill in this case was filed by Malissa Gaskin 
asking that the deed to Sadie V. Holly be vacated, and 
praying other relief. The trial court by decree dated 
February IS, 1920, limited the title of Sadie V. Holly 
to the property in controversy to an estate for the life 
of her grantor, Phoebe V. Gaskin, and required that 
Sadie V. Holly should execute a deed conveying a fee 
simple title in the property to Malissa Gaskin subject 
to this life estate. (Rec., p. 11.) The justice who pre¬ 
sided at the trial saw the witnesses and heard them 
testify, and he was the person best qualified to form a 
just and unbiased opinion as to the merits of the con- 
trovcry. Unless the decree he rendered is contrary 
to the principles of equity, or is unsupported by the 
evidence, or works substantial injustice, it should be 
affirmed, as every presumption is in its favor. 


ARGUMENT, 

It is certain that this decree works injustice to no one, 
it is also certain that it is supported by the evidence, 
and that it is in accordance with the established princi¬ 
ples of equity jurisprudence. The case presents a perfect 
example of equitable election, and there was ample 
testimony to justify the trial court in finding that the 
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election made by Phoebe V. Gaskin was freely made; 
with full knowledge of her rights; in consideration of a 
benefit which was ample consideration for the rights 
she surrendered; and with the intention to carry into 
effect a plan of family settlement that had been agreed 
upon by herself and her husband. Such an election when 
once made, and subsequently acquiesced in for five 
years, was irrevocable. 

The equitable doctrine of election applies to widows 
as well as to other devisees. See: 

Sigmon vs. Hawn, 87 N. C., 450. 

A widow put to her election can not elect to take 
against the will as to a part of the property devised 
bv her husband, and under the will as to the other 
property devised. See: 

Hamilton vs. Phillips, 83 Ga., 293. 

Cunningham’s Estate, 137 Pa. State, 621. 

Upon what ground then, is this appeal based? 

If the arguments on behalf of the appellants are 
correctly understood, their principal contention rests 
upon the provisions of Sections 1172 and 1173 of the 
Code of Laws of this District, which have reference to 
devises and bequests in lieu of dower, and upon the 
construction placed upon the language of Section 1172 
which is to the effect that every devise to a wife by her 
husband “shall be construed to be intended in bar of 
her dower.” 

The appellants contend that this language dogma¬ 
tically limits the effect of such a devise so that an elec¬ 
tion on the part of a widow to take under the will, 
must be conclusively presumed to have reference only 
to her dower right and must be construed as barring 
that right only. 





The appellee, however, does not place this limited 
construction upon the language quoted. Section 1172 
only says that such a devise shall be construed to be 
intended in bar of the widow’s dower; but it does not 
say that no other and further intention can be expressed 
by such a devise in a case where such further intention 
would be attributed to it by the established rules of 
equity. As counsel for the appellee reads this section 
of the Code, there is nothing inconsistent between its 
provisions and the equitable doctrine of election as that 
doctrine is generally understood and applied, and it is 
not believed that Congress intended to abolish the 
general doctrine of equitable election in this District 
in cases involving widows, by the enactment ot 
Section 1172. 

The appellants’ second argument is that Phoebe V. 
Gaskin did not in law elect to accept the provisions 
of her husband’s will, because she was not sufficiently 
advised as to her own rights to make her election 
binding. The answer is that this was one of the points 
in the case which was decided adversely to the ap¬ 
pellants by the trial justice upon testimony amply 
sufficient to support his decision. The testimony in 
the case fully justifies the conclusion that the will of 
John T. Gaskin expressed the wish and intention of 
both his wife and himself with reference to the dis¬ 
position of their property, and that it was drawn in 
accordance with a plan of family settlement agreed 
upon by this husband and wife, and that its provisions 
were acceptable to the widow at the time of the probate 
of the will. 

A further argument of the appellants is that there 
is no specific prayer in the bill of complaint asking that 
Phoebe V. Gaskin be put to her election. The answer 
is that she had already made this election, and that 
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the prayers of the bill are for relief against the results 
which followed her attempted revocation of this election. 

As the decree appealed from appears to have been 
rendered in the exercise of a sound judicial discretion, 
and as the finding of the trial court is supported by the 
law and facts of the case, there is no error apparent 
in the record, and the decree should be affirmed. 

Respectfully submitted by, 

VICTOR H. WALLACE, 
Attorney for Appellee . 



